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          NO. 44929 
 
          Minidoka County Case No.  
          CR-2016-154 
 
           
          RESPONDENT'S BRIEF 
 
     
      Issue 
Has Armstrong failed to establish that the district court abused its discretion by imposing 
a unified sentence of 10 years, with six years fixed, upon his guilty plea to felony DUI? 
 
 
Armstrong Has Failed To Establish That The District Court Abused Its Sentencing Discretion 
 
 Armstrong pled guilty to felony DUI (two prior DUI convictions within 10 years) and the 
district court imposed a unified sentence of 10 years, with six years fixed, and retained 
jurisdiction.  (R., pp.60-63.)  Following the period of retained jurisdiction, the district court 
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suspended Armstrong’s sentence and placed him on supervised probation for 10 years.  (R., 
pp.77-79.)  Armstrong filed a timely notice of appeal.  (R., pp.80-82.)   
Armstrong asserts his underlying sentence is excessive in light of his substance abuse and 
mental health issues, his former employment, the state’s recommendation, and because, he 
claims, he did not present “a significant danger” to himself or others when committing the instant 
offense.  (Appellant’s brief, pp.3-4.)  There are two reasons why Armstrong’s argument fails.  
First, Armstrong acquiesced to the sentence he received and is therefore precluded by the invited 
error doctrine from challenging the sentence on appeal.  Second, even if this Court reviews the 
merits of Armstrong’s claims, he has failed to establish that his sentence is excessive.   
A party is estopped, under the doctrine of invited error, from complaining that a ruling or 
action of the trial court that the party invited, consented to or acquiesced in was error.  State v. 
Carlson, 134 Idaho 389, 402, 3 P.3d 67, 80 (Ct. App. 2000).  The purpose of the invited error 
doctrine is to prevent a party who “caused or played an important role in prompting a trial court” 
to take a particular action from “later challenging that decision on appeal.”  State v. Blake, 133 
Idaho 237, 240, 985 P.2d 117, 120 (1999).  This doctrine applies to sentencing decisions as well 
as to rulings during trial.  State v. Leyva, 117 Idaho 462, 465, 788 P.2d 864, 867 (Ct. App. 
1990).   
At sentencing, consistent with the plea agreement in this case, the state recommended a 
unified sentence of six years, with three years fixed, and the retained jurisdiction program.  (Tr., 
p.5, Ls.19-21; R., pp.45-47.)  Armstrong’s counsel advised the court that Armstrong was 
“willing to accept – start with the retained jurisdiction offer.”  (Tr., p.7, Ls.4-5.)  The district 
court subsequently told Armstrong that it would give him the option of “a longer sentence and a 
retained jurisdiction” or, “If you want to go to prison, tell me, and we’ll do the three to six.”  
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(Tr., p.17, Ls.15-19.)  Armstrong acquiesced to the imposition of a unified sentence of 10 years, 
with six years fixed, with the court retaining jurisdiction.  (See Tr., pp.17-18.)  Because 
Armstrong acquiesced to the sentence he received, he cannot claim on appeal that the sentence is 
excessive.  Therefore, Armstrong’s claim of an abuse of sentencing discretion is barred by the 
doctrine of invited error and his sentence should be affirmed. 
Even if this Court considers the merits of Armstrong’s claims, he has failed to establish 
an abuse of discretion.  When evaluating whether a sentence is excessive, the court considers the 
entire length of the sentence under an abuse of discretion standard.  State v. McIntosh, 160 Idaho 
1, 8, 368 P.3d 621, 628 (2016); State v. Stevens, 146 Idaho 139, 148, 191 P.3d 217, 226 (2008).  
It is presumed that the fixed portion of the sentence will be the defendant's probable term of 
confinement.  State v. Oliver, 144 Idaho 722, 726, 170 P.3d 687, 391 (2007).  Where a sentence 
is within statutory limits, the appellant bears the burden of demonstrating that it is a clear abuse 
of discretion.  McIntosh, 160 Idaho at 8, 368 P.3d at 628 (citations omitted).  To carry this 
burden the appellant must show the sentence is excessive under any reasonable view of the facts.  
Id.  A sentence is reasonable if it appears necessary to accomplish the primary objective of 
protecting society and to achieve any or all of the related goals of deterrence, rehabilitation, or 
retribution.  Id.  The district court has the discretion to weigh those objectives and give them 
differing weights when deciding upon the sentence.  Id. at 9, 368 P.3d at 629; State v. Moore, 
131 Idaho 814, 825, 965 P.2d 174, 185 (1998) (court did not abuse its discretion in concluding 
that the objectives of punishment, deterrence and protection of society outweighed the need for 
rehabilitation).  “In deference to the trial judge, this Court will not substitute its view of a 
reasonable sentence where reasonable minds might differ.”  McIntosh, 160 Idaho at 8, 368 P.3d 
at 628 (quoting Stevens, 146 Idaho at 148-49, 191 P.3d at 226-27).  Furthermore, “[a] sentence 
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fixed within the limits prescribed by the statute will ordinarily not be considered an abuse of 
discretion by the trial court.”  Id. (quoting State v. Nice, 103 Idaho 89, 90, 645 P.2d 323, 324 
(1982)).  
The maximum prison sentence for felony DUI (two prior DUI convictions within 10 
years) is 10 years.  I.C. § 18-8005(6).  The district court imposed an underlying unified sentence 
of 10 years, with six years fixed, which falls well within the statutory guidelines.  (R., pp.60-63.)  
Armstrong’s assertion that “it does not appear that he presented a significant danger to himself, 
other drivers, or the officer who stopped his vehicle” while he was driving under the influence of 
alcohol and speeding is preposterous.  (Appellant’s brief, p.3.)  Driving while intoxicated is 
inherently dangerous; Armstrong chose to increase the risk he presented to the public by driving 
with a BAC of .164/.143/.146 while speeding at 64 miles per hour, smoking a cigarette, and 
consuming more alcohol while driving.  (R., pp.12-15.)  He also chose to drive despite the fact 
that his driver’s license was suspended, negating any measures put in place to protect the 
community by preventing Armstrong from driving.  (R., p.13.)  The officer who stopped 
Armstrong noted that Armstrong’s “movements were exaggerated and clumsy as though he was 
intoxicated,” and Armstrong subsequently failed all field sobriety tests, clearly demonstrating his 
impairment.  (R., pp.13-14.)  Armstrong’s conduct in the instant offense unquestionably 
endangered the community.   
Armstrong’s willingness to place others in harm’s way in this case is aggravated by the 
fact that he has repeatedly done so in the past.  The presentence investigator noted that 
Armstrong “has been arrested for no less than seven DUI offenses in Idaho and Oregon and this 
charge makes his sixth conviction.”  (PSI, p.20.)  In addition to endangering society by 
continually driving while under the influence of alcohol, Armstrong has also placed others in 
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peril by committing no fewer than three separate felony eluding offenses.  (PSI, pp.5-6.)  He has 
also shown a disregard for the rights of others by committing multiple theft offenses and, at the 
time of sentencing for the instant offense, he had an outstanding warrant in Oregon for five 
counts of felon in possession of a firearm.  (PSI, pp.6-8.)  Armstrong’s disregard for the welfare 
of others extends to his own daughter – who he claims is “the most important thing in his life” 
(Appellant’s brief, p.4) – as she has been in the custody of the State of Oregon since child 
protection officials removed her from Armstrong’s care, “due to abuse and neglect because of his 
drinking,” approximately three years before he committed the instant offense (PSI, p.11).  
Furthermore, prior mental health and substance abuse treatment, legal sanctions, periods of 
probation, and a previous rider have not prevented Armstrong from continuing to endanger the 
community by driving while intoxicated.  (PSI, pp.4-9, 14-16.)   
At sentencing, the district court articulated the correct legal standards applicable to its 
decision and also set forth in detail its reasons for imposing Armstrong’s sentence.  (Tr., p.7, 
L.24 – p.18, L.25.)  The state submits that Armstrong has failed to establish an abuse of 
discretion, for reasons more fully set forth in the attached excerpt of the sentencing hearing 




 The state respectfully requests this Court to affirm Armstrong’s conviction and sentence. 
       




      __/s/_Lori A. Fleming_________ 
      LORI A. FLEMING 
      Deputy Attorney General 
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TRANSCRIPT ON APPEAL 
June 6, 2016 
THE COURT: Mr. Armstrong's case Is Case Number 
CR 2016- 154. He's present in custody, Mr. Twiggs 
representing him. Matter's set for sentencing today. Are 
the parties ready to proceed? 
MR. TWIGGS: Yes, Your Honor. 
THE COURT: Previously a plea was entered on 
April 11th of t his year to a felony DUI. Maximum penalty 
ten years, a $5000 fine, five years driver 's license 
suspension. State's recommendation was to be a unified 
sentence of six years, comprising three fixed, plus three 
indeterminate, and recommending a retained jurisdiction. 
And will that be the State's recommendation 
today? 
MR. TRIBE: It will be, Your Honor. 
THE COURT: Any legal cause to show why judgment 
should not be pronounced? 
MR. TWIGGS: No, Your Honor. 
THE COURT: Have the parties received and had 
sufficient time to review the PSI? 
MR. TWIGGS: Yes, Your Honor. 
THE COURT: Mr. Armstrong, have you read that and 
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gone over that with your counsel? 
MR. ARMSTRONG: Yes, Your Honor. 
THE COURT: Any addit ion or corrections? 
MR. TWIGGS: There was not, Your Honor. 
THE COURT: Does the defense agree that the PSI 
is accurate and can be relied on in fashioning a sentence. 
Honor. 
MR. TWIGGS: Yes. 
THE COURT: Credit for time served? 
MR. TWIGGS: 82 days credit for Mr. Armstrong. 
MR. TRIBE: The State agrees with that, Your 
THE COURT: Any restitution? 
MR. TRIBE: No. 
THE COURT: Okay. Anything preliminary before 
recommendations? 
MR. TWIGGS: No, Your Honor . 
THE COURT: On behalf of the state. 
MR. TRIBE: Thank you, Your Honor. 
Again the State would ask the court to follow 
that agreement: The unified sentence of si x years, with 
three fixed, and a period of retained jurisdiction. 
The defendant was pulled over for speeding, and 
fairly obviously, the police -- the law enforcement officer 
found an 18 pack of beer sitting on the floorboard with 
multip le beers missing. Discovered he was also driving on 
5 
1 a suspended. 
2 In reviewing the PSI he clearly has a substance 
3 abuse alcohol issue. I t hink the GAI N reported him 
4 drinking since at least age 14, he's now 45. Multiple 
00:02 5 other felonies and other drinking violations. And I think 













































reporting mental health Issues, he's been diagnosed with 
the alcohol disorder and additional issues. 
The GAIN I talks about needing substance abuse 
treatment as well as counseling and management for his 
mental health issues. I think the state could -- I think I 
could say this multiple times -- could probably justify 
imposition of the sentence, Your HoI1or. I think we could 
do that without much of a stretch. But I believe the PSI 
recommends that. I think with the new programs hopefully 
this Is something that he'll benefit from. I know he did a 
rider in 2001. Clearly tha t program's been changed many 
t imes over, so I'll ask the court to do that sentence with 
a recommendation that we send him on a rider, and with the 
understanding that certainly the State doesn't have any 
other options to recommend going forward other t han 
Imposition or the sentence If he cannot do well and doesn't 
do well on the rider, Your Honor. 
THE COURT: All right. On behalf of the 
defendant. 
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MR. TWIGGS : Your Honor, Mr. Armstrong has always 
been willing to take responsibility for this since this 
case started. He's indicated a desire to get th is resolved 
and taken care of. He was willing to accept -- star t with 
the ret ained Jurisdiction offer. He's somewhat familiar 
with it and we have discussed It, especially with the new 
program that has gone into effect with that. He's wllllng 
to participate and do that program and basically see how he 
does. If he's successful at this he will be able to get 
back and do probation. If he's unsuccessful, finishing out 
the time on the case. He's aware of kind of what the 
consequences are and what's going forward. 
I think the police report affidavit also 
indicates that he was cooperative and he recognizes his 
mistakes and he owned up to It and he's doing the same in 
th is situation and we believe that a retained Jurisdiction 
would be appropriate to give him the chance to get some 
treatment and get some help and address some of those 
areas, and if he's successful in doing so, be able to do a 
probationary period with that. Thank you, Your Honor. 
THE COURT: Mr. Armstrong, anything you wish t o 
say on your own behalf? 
MR. ARMSTRONG: No thanks, Your Honor. 
THE COURT: Well, I think it is true that you've 
taken responsibility for this case, and In and of itself 
7 
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it's not the most aggravated, considering the breath test 
was three different things. I t hink the higher one didn't 
seem very reliable and they gave you two more and it was 
essentially .14 DUI. 
But t here are some aggravating factors I'm going 
6 to have to discuss with you today. First of all the law of 
7 sentencing. The place is start is the goals of sentencing: 
8 The primary objective being protection of society and 
9 related goals of deterrence, rehabilitation and 
00:05 10 retribution. The court also has to consider as far as 
11 reasonableness of a sentence, consider the nature of 
12 offense, the character of the offender and protection of 
13 the public interest. The nature of the offense and 
14 protection of the public interest are related. The 
00:06 15 severity of the crime corresponds to the protection 
16 requ ired. 
17 Public interest is not only being safe from 
18 future crimes, but punishment imposed for the crimes 
19 committed. Sentencing factors are also set forth in Idaho 
00:06 20 Code 19- 2521, which favors probation unless an imposed 
21 sentence is appropriate to protect the public, and they 
22 really·· all the sentencing factors in 19-2521 point 
23 toward incarceration. 
24 There's an undue risk that you'll commit a crime 



























something more than probation, and the question is going to 
be a r ider or Imposition. A lesser sanction •• a lighter 
sanction here would depreciate the serious nature of the 
case, particularly In light of your history. And you are a 
mult iple offender. The nature of a felony DUI at its best 
indicates you're a multiple offender, but here there are 
many offenses, most alcohol related. 
Your conduct did not cause harm here, but It 
threatened it . It was not as bad as your earlier eluding 
case. You did not endanger officers as much, or the 
public, but you had to know that your conduct would r isk 
harm given your history of numerous offenses. You have a 
bad criminal history and no provocation or no substantial 
grounds j ustifying it. 
I n considering probation the court can look at 
whether your conduct was the result of circumstances 
unlikely to recur. The problem here with your record is 
that the same thing happens over and over again. And 
whether your character and attitude indicates commission of 
another crime Is unlikely, t hat's not the case either. And 
I'm going to go into It in detail -- In more detail. 
Treatment hasn't worked and they're not glowing 
about your chances with it in the future. So my concerns 
here are, starting with this particular offense, you've got 
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You have open containers. An open can of Bush beer, a case 
of beer, unopened beers, including a closed malt liquor. 
You were just driving and you've had DUIS before 
so you know what that's about. And we've got a 26-year 
history of alcohol violations, starting with minor In 
possession In 1990. It wasn't a DUI conviction. There was 
an amendment so you might not have been guilty of DUI If It 
was amended from that. It was a least a warning to you. 
You had a minor in possession two years before and 
Inattentive driving that there was at least suspicion of 
alcohol involvement. Then you had the DUI in 1995, so that 
was your second alcohol-related offense; then a reckless 
driving amended from DUI, so another red flag, that even if 
it wasn't DUI, there was reason to think it was. And there 
was some issue there, but it was not a DUI. 
Then the eluding case. So on the eluding you had 
many problems on probation. You got the probation, and 
page five of the PSI talks about See the Comments, and what 
happened there. And the comments • • you got probation for 
that. Then you were supervised In Oregon on the Interstate 
compact. You were arrested in 1999 for reckless driv ing 
and eluding while you were on probation for an eluding. 
They filed a probation violation. In 1999 the court 
partially revoked but reinstated your probation and 
extended it five years, and there was 15 days jail and 
10 
60 days community service. And you returned to Oregon on 
that. 
Then a second report of v iolation was filed In 
2000 that you were consuming alcohol and admitting 
marijuana use. So you got cited For marijuana, open 
container, those things, but then In 2001 you were 
sentenced to a period of retained jurisdiction on the 
felony case. So on that r ider you had a DOR for theft from 
the commissary, but got probation again. So you were 
placed back on probation for five years. 
Then in 2002 you were arrested for DUI and 
eluding, consuming alcohol. Refused to submit to a breath 
test. You appeared back in Minidoka County for a 
disposition hearing in 2004 and got extended probation. 
You were discharged with no further v iolations being filed. 
So while you were on probation for the 1996 
eluding you got two felony eluding charges In Oregon, 
according to page nine of the PSI. So you got county jail 
time and probation for those. 
On page six Is the DUI conviction misdemeanor, so 
that's the third alcohol-related conviction. The next case 
is the fourth, another DUI in 1999, in Scappoose Municipal 
Court. So that's the fourth one. Then we've got 2012 •• 
well, a conviction for contempt the court·· but 2012 
felony possession of a firearm. That 's still pending. You 
11 
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haven' t appeared on. They don't seem to want to extradite 
you on It, 
Then In 2013 another DUI. That's the fifth 
alcohol-related conviction by my count. Theft In Twin 
Falls; then another DUI here In Cassia County 2014. Excuse 
me, there was the •• that was a dismissed DUI. The DUI on 
that one was dismissed. And then a petty theft recently in 
Cassia County. I should note, too, the offense occurred, 
the violation Itself, was 4: 30 in the afternoon. 
I have to note on page 11 In the PSI that you're 
very concerned about your daughter, and properly so, but 
then you say you don't want her to know you're currently in 
trouble, if there were issues In Oregon about parenting. 
so how does your daughter not know there's an issue if 
there's a warrant out for you in Washington as well? 
Then we get to some things that are both 
aggravating and mitigating, You've got anxiety issues. 
There have been different diagnoses on that, and page 14 of 
the PS! starts talking about that: The PTSD, anxiety 
Issues, those things. And they discussed the reasons for 
t hat and the reasons you were running from the police 
within the PST, and that can be viewed as a mitigating 
factor. 
There was the admission to Canyon View In 2014 
with severe alcohol problems, also depression and suicidal 
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ideation, and at that time you were drinking, this says, 18 
to 30 beers a day. There were suicide attempts. You did 
the Walker Center. And It said: The patient remains a 
very high r isk for relapse. His prognosis Is guarded at 
this t ime. He may require a longer length of stay and more 
Intensive services than what the Walker Center can provide. 
Page 15 has some mitigating facts that discuss 
your mental health assessment and the fact that you were 
prescribed certain things, but couldn't fill those because 
of finances, So you've got an obvious alcohol problem. It 
says: Alcohol Use Disorder, Severe, and Major Depressive 
Disorder, Recurrent and Severe With Psychotic Features. 
But then it says you are taking medication. 
Are you taking medications now? Do you have 
them? 
MR. ARMSTRONG: Yes, l got them In ja il. 
THE COURT: Page 16 of the PSI talks about what 
happened after the Walker Center: That you didn't follow 
through with the community-based aftercare and you said •• 
you started drinking about a month after you were 
discharged and you said, I thought I could drink lll<e a 
gentleman. But that's 2014, 24 years after that first 
alcohol-related offense and a rider and various convictions 
and arrests, and nothing improved. 











about your situation, checking yourself In at Portneuf, so 
you know you needed some help. I think that's good. And 
the reasons underlying some of your conditions with your 
childhood, but you spent time In jail then started drinking 
again and stopped taking the medication and that, 
So page 20 highlights in Oregon you got the 
warrant out for felony possession of a firearm. And the 
00:19 10 
PSI recommends a retained jurisdiction, as does the State. 
The mental health examination, the 19·2524 examination, on 






If the Individual has co-occurring dx do the GAI N results 
Indicate a risk or relapse? Dally use, Low efficacy to 
resist relapse. Lacks insight Into problems resulting from 
use. Using to forget about traumatic memories. Early 










Page 12 of the GAIN I mentions the same 
questions: Whether you are aware of the severity of the 
problem, and talks about the Intensity and how long the 
addictive disorders cont inue and not following through. 
00:22 25 
So when you went In for a mental health 
assessment you denied using alcohol on that day, but 
smelled of alcohol. You've had withdrawal seizures from 
alcohol. There's police reports attached In the Oregon 
matters. Then there's the police report·· l 'm trying to 











child welfa re check In Oregon. I guess that's where the 
felony possession comes from. 
The theft report from Smith's is attached where 
you were over the limit there and Involved theft of 
alcohol. So there's this •• I'll state the reasons why I 
think there's, as I've set forth, a lot of reasons to 
Impose a sentence, and one of them is because l'm concerned 
that a r ider just lsn·t enough, regardless. That even If 
you do a good job, It's not enough, Then we'll be back 
00:26 10 here again because there's been such a long track record of 
11 problems. 
12 But on the other hand, the PSI Is recommending It 
13 and the State Is. Mr. Twiggs, are there programs like 




MR, TWIGGS: l'm not familiar with them myself, 
17 but I do know that probation does have funding and 
18 different options available. But I can't rea lly speak for 
19 any personal knowledge of that. I know locally there are 
00:26 20 different t reatment facilities. I know there's •• I can't 
21 remember the name of It -· a place In Lava Hot Springs that 
22 has an Inpatient or treatment program that I've had some 
23 clients go In to participate in and have good success with. 
24 THE COURT: I'll do this, Mr. Armstrong: If I 
00:27 25 were just going to sentence you today to prison I'd give 
15 
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you the three plus three for six. I'll retain Jurisdiction 
here, but I 'm going to tell you a couple things: You could 
do a good rider here and l might not put you on probation 
at the end because I was inclined to impose the sentence 
today for all the reasons I've set forth. l think you 're a 
t remendous risk to reoffend and your conduct threatens 
others. And at some point we can't say with a straight 
face, He'll do okay. I'm inclined to think that won't 
happen. 
00:28 10 But we'll see. But if you 're Just talking about 
a llttle outpatient treatment when you get out or you're 















I 'd probably just reduce the sentence to the six and Impose 
it, assuming your rider didn't have a horrible violation. 
If you' re out on probation I don't know if the 
underlying sentence is adequate. So we'll see. And I'm 
not saying this just to be mean, Mr. Ar mstrong. I hope you 
see that you're about at the end of the line here. That 
regardless of your problems, regardless of what's gone on 
in the past , you can't threaten to hurt other people. You 
can't drive drunk, you can't Ignore a warrant -- a felony 
warrant in Oregon. So, yeah, you 've taken responsibility 
for this, but you still have to deal with that. 
00:29 25 
And you don't want your daughter to know what's 
going on, but what does she think? You've got to face 
16 
1 this. And you're at the stage where you 're going to either 
2 fix it regardless of how hard It Is or go to prison. And 
3 part of this, too, is you just have a long t rack record of 
4 not following the rules of probation, of supervision. Just 
00:29 5 
6 
not having done while you're a convicted felon. You'd 
better figure it out quick. 
7 And I'm saying this because you're not 
8 100 percent guaranteed to get probation at the end of this. 
9 So I would start talking and looking for a long-term 
00:30 10 program if you do a good rider and that you go into for a 
11 long period of time. Because it's not going to get fixed 
12 in just four months on the rider. It Just won't. It's not 
13 enough. And If It's not going to be fixed you need to be 
14 Incarcerated to protect the public. 
00:30 15 So I 'm going to go with a longer sentence and a 
16 reta ined j urisdiction so that If you're out on probat ion in 
17 the future and there are problems, you 're going to do a 
18 longer sentence. If you want to go to prison, tell me, and 







discretion I will sentence you to do a unified sentence of 
ten years, comprising six years fixed, four years 
Indeterminate, and I'll retain Jurisd iction for a one-year 
period. I'll recommend the extended rider. And part of 
th is is you had a rider before, but they have different 
programs now. It may not be enough. 
17 
1 And you are older now so I tell m iddle aged and 
2 older defendants somet imes -- and It happens sometimes on 
3 these felony DUls -- you'll find it frustrating with some 
4 of the 18 and 19 year old kids in there. And if you can't 


































so I 'll order court costs, credit for time served 
of 82 days. No fine. Money can be better spent on other 
things. You must provide a DNA sample and right thumb 
print . I' ll order $100 restltution for that. I'll suspend 
your driving privileges for five years commencing on 
release, absolute, no privileges. Interlock for five years 
at your expense upon restoration of driving privileges. 
Again, retained jurisdiction. Good luck, do well on the 
rider. They've got a new program up there. 
Look into a probation plan. You're going to have 
to go the extra mile and find maybe like a one-year type 
program that you transition to and things like that. 
And obviously do a good rider. I've seen some 
rider reviews recently that people have been exposed to 
drugs up there, so avoid any of that. Stay out of trouble 
up there and do a good job in those groups. Maybe you'll 
find something that helps you and then we'll t ake a look at 
it when you get back. You have 42 days to appeal. If you 
wish to appeal discuss it with Mr. Twiggs. And do well on 
the rider. 
18 
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